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With its recent circular letter no. 19 issued on September 20th, 2022 (the “Circular”), the Ministry of 
Labour offered some clarifications regarding the content of the so-called Transparency Decree (no. 
104/2022), which add up to the practical ones already provided by the National Employment 
Inspectorate (INL) on last August, 10th.   

The Circular goes back to all chapters of the content of the Legislative Decree, thus offering many clues 
of practical application following the Lawgiver’s original intentions, which ends up being relevantly 
interesting to the operators who have already been called up to implement the normative provisions 
without clear interpretations of the content of the Decree at issue, published right before the summer 
break.  

Preliminarily, the Circular clarifies that – thus in part deflecting from the interpretation shared in August 
by the INL – it will be possible for the employer to refer to the national collective or company 
agreements within the employment contract (or the hiring letter). However, the Ministry still requires 
that detailed information is indicated in the contract signed with the employee. Therefore, it might be 
said that, although looking like a confirmation of an important overture which allows – by way of 
reference to substantial external sources of regulation – a significant decrease in the volume of the 
information kept in said documents, in reality, the employer will still need to offer the employee a 
detailed explanation of the effects that the application of those laws will bring to the relationship at 
issue.  

More specifically, the reference to leaves in the Decree (Section 1, par. 1, lett. l)) appears to be relevant. 
The Circular clarifies that only those nominally identified as such and paid accordingly should be brought 
to the employee's attention. The practical consequence of this provision implies that other types of 
abstention granted to the employees (e.g., permits, licenses) remain outside those required to be listed 
by Legislative Decree No. 104/2022. 

Moreover, widely interpreting the Decree reference to the employee’s salary, the Circular clarifies that 
besides the base salary thus granted, the employer shall have to specifically list every item falling under 
the more general “salary framework” concept: therefore, the employment contract will have to include 
all its variable items (identified based on the criteria used to define and pay them), as well as any 
corporate welfare measures – but only in case the relevant company or national collective agreement 
identifies them as part of the pay structure mentioned above.  

Furthermore, regarding the scheduled working hours, the Circular explains that such expression 
(referred to in Section 1, Par. 1, lett. o) of the Legislative Decree at issue), also includes shifts, multi-
periods, and discontinuous work: in these kinds of scenarios, the employer will be allowed to merely 
indicate that the involved employee is assigned to such shifts, as well as in what manner he/she is made 
aware of their organization.   



Also, the clarification regarding the indication of the entities and institutions that receive social security 
contributions in favour of the employee appears to be of great importance. According to the content 
of the Decree at stake, the employer is now required to make a special effort and list, in addition to those 
provided for by the relevant applicable laws, all other institutions indicated by collective and company 
agreements applicable to the individual relationship, including those to which the employee may decide 
to accede (and which, therefore, do not apply by default to the relationship).     
 
The element of Decree No. 104 that, to date, has been the most perplexing, is the provision under which 
the employer is required to inform the employee in case automated decision-making or monitoring 
systems are used within the office premises. The difficulties coming from the interpretation of such 
provision are mainly due to the identification of such systems since the offered definition is particularly 
generic. However, the Circular in question came in support of such issues: the Ministry provided its 
interpretation in this regard, by identifying as such those tools that – even where there is a merely 
incidental human intervention – generate automated decisions based on the data they collect and 
process, to which the regulation of the employee's working life is entirely devolved (with the 
consequence of a significant impact on the latter).  
 
The Circular also provides practical examples which involve an informative obligation: 
 

1. recruitment or assignment through the use of chatbots during the interview, automated 
profiling of candidates, screening of resumes, use of emotional recognition software and 
psycho-aptitude tests, etc; 

2. management or termination of the employment relationship with automated assignment or 
withdrawal of tasks, duties or shifts, determination of working hours, productivity analysis, 
determination of retribution, promotions, etc., through statistical analysis, data analytics or 
machine learning tools, neural network, deep-learning, etc. 
 

Alternatively, there is no informative obligation, for instance, when automated systems are used to detect 
incoming and outgoing attendance, in case this is not followed by a fully automated activity aimed at a 
specific employer decision. 
Moreover, regarding systems affecting the surveillance, evaluation, performance and fulfillment of 
employees' contractual obligations, the employer has to mandatorily inform them that such automated 
systems are used, such as - purely by way of example: tablets, digital devices and wearables, GPS and 
geolocators, facial recognition systems, rating and ranking systems, etc., provided that such systems 
affect "the surveillance, evaluation, performance and fulfillment of employees' contractual obligations." 
 
In addition to the above, the Circular also specifies that the informative obligation should also be 
complied with concerning the use of automated decision-making or monitoring systems integrated into 
the tools used by the employee to render his/her work performance, whenever they are equipped with 
the technical characteristics and functions described above. 
 
Section 8 of the Legislative Decree at issue deals with the possibility of co-existing employment 
relationships of one employee. With regards to such matter, and besides offering further definitions of 
several concepts indicated by the normative text, the Circular glosses on the employee's duty to inform 
his/her employer if "certain" conditions preventing said double employment are met. Thus formulated, 
the provision would seem to allow the employee who might have evasive purposes to exclude from the 
communication to his/her employer certain details that could prevent him/her from working elsewhere. 
For instance, statutory daily rests could be not respected by the employee on the account of his/her 
further employment, since the employee may have not properly informed the employer at the time of 
the communication. The wording of the norm would seem to allow such conduct, even though the 



employee's failure to observe the daily rest provisions is an undeniable "detriment to the health and 
safety" of the employees themselves (Section 8, Legislative Decree no. 104/2022, lett. a)) and, therefore, 
an impediment to the possibility of accumulation of employment relationships.  
 
Finally, regarding the opportunity to access more stable and secure job positions granted to 
employees with at least 6 months of company seniority provided by the Circular, it is clarified that such 
possibility is bestowed only in cases where the employer is capable of offering job vacancies presenting 
said features. Therefore, the content of the Circular would not seem to have a particular explanatory 
value related to the provisions of the Legislative Decree no. 104/2022, nor to aim at further explicating 
(if deemed necessary) its grounding ratio. 
 
In conclusion, it could be said that the Circular undoubtedly aids those who have already faced (and 
soon will face again) the generic and defective text of the so-called Transparency Decree – although it 
does not seem enough to clarify every practical doubt connected with it. Therefore, it is very likely that 
the Ministry will be urged to once again take action, and offer further interpretative suggestions to the 
operators.  
 

For further information and explanations, you may contact: 

Emanuele Licciardi 
Partner | Employment Law and Industrial Relations 

(Emanuele.Licciardi@MorriRossetti.it) 
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